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Conservation Easements---How 50 States Value the Residual Land for Property Taxation 
 

 
 
Conservation Easements---Value and Rights 
 
 Conservation easements are an increasingly favorable way for landowners to work 
alongside both public and private groups in order to preserve the land in its ecological, scenic, 
and historical state.1  Conservation easements2 create a less-than-fee ownership in part because 
the landowner is giving away a specific use of the land in order to preserve some specific interest 
or interests in the future of the land.3  With the land no longer held in fee-simple ownership, 
because the land rights are no longer held by a single entity,4 how do states assess the value of 
the residual property for real estate tax purposes?  If the rights associated with the property are 
reduced by a conservation easement, then to what degree, if any, should the market value reflect 
this decrease in value?  Real estate taxation is based on theory of an ad valorem tax.5  The 

                                                 
1Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 2, Kendal-

Hunt Publishing Co. 2001 
2Conservation Easement is the most common term with thirty-five states explicitly referring to the term in 

the definitions of the Conservation Easement Enabling legislation, or explicitly in the title.  Other terms include: 
Conservation Restriction see e.g. MASS. GEN LAWS Ch. 184 §31; Conservation Easements in Gross, see COLO 
REV. STAT. 38-30.5-101; Conservation Right, see ILLINOIS COMPILED STATUTES Ch. 765, Act 120; 
Conservation Servitude, see LOUISIANA REVISED STATUTES Title 9 §1271; Open Space Conservation, see 
MISSOURI STATUTES Title VI, Ch. 67; Conservation and Preservation Easements, see e.g. CODE OF WEST 
VIRGINIA Ch. 20, Article 12; Land Use Easement, see NEW MEXICO STATUTES Ch. 47 Article 12; 
Conservation Futures, see CODE OF WASHINGTON Title 84, Ch. 84.3; Conservation Agreement, see NORTH 
CAROLINA GENERAL STATUTES Ch. 121, Article 4.  This article will use the more common term of 
“conservation easement.” 

3Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 2, Kendal-
Hunt Publishing Co. 2001 
 4 “Real property includes the benefits and rights inherent in the ownership of physical real estate. Real 
property includes the bundle of rights that is inherent in the ownership of real estate. The bundle of rights theory 
maintains that ownership of a parcel of real estate may embrace a great many rights, such as the right to its 
occupancy and use; the right to sell it in whole or in part; the right to bequeath; the right to transfer by contract for 
specified periods of time, the benefits to be derived by occupancy and use of the real estate.  In the bundle of rights 
theory, ownership of real property is compared to a bundle of sticks. Each stick represents a distinct and separate 
right, which may be the right to use the real estate, to sell it, to lease it, to enter it, to give it away, or to choose to 
exercise more than one or none of these rights. Although subject to certain limitations and restrictions, private 
enjoyment of these rights is guaranteed by law under the U. S. Constitution” and most states. Bundle Of Rights 
Approach To Value; Barber, Gerald R.; http://www.privatelandownernetwork.org/plnlo/bundleofrights.asp  
Accessed June 25, 2010 

5Cornell University Law School notes that taxes are either specific or ad valorem, wherein ad valorem 
taxes “are based on a fixed proportion of the value of the property with respect to which the tax is assessed” they 
require an appraisal of the taxable subject matter’s worth.  General property taxes are almost invariably ad valorem.  
These are also payable regardless of whether the property is used or not and whether it generates income for the 
owner. 
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appraised value of the property right generates funding for local government.  The tax depends 
on taxpayers’ presumption that the property is fairly valued.  Most law requires that property, 
which contains all of the sticks from the bundle of rights, be valued at its highest and best use.  
However, how does the state fairly access property that has less than the full bundle of rights.  
How might states address the issue of residual property value in regards to property taxation?  
The answer is found by reviewing the conservation enabling statutes and any associated statutes 
establishing appraisal policies used determine the value of the residual property right or land. 
  
 Property is best thought of as a collection of rights and interests in land, associated with 
ability to use the land.  The value of land comes from the right to convey in whole or in part 
these rights or sticks from a “bundle of rights.”6  Property is a collection of rights that can be 
sold, leased, given in life or death.  Some of these associated rights are the right to sell a part 
interest in real estate or real property, mortgage an interest, or lease an interest.7 A conservation 
easement, by definition, is a restriction that removes one or more of these rights, limiting the use 
of that property to preservation, conservation, open space, or even wildlife habitat protection.8  
There are two methods of handling the bundle of rights in order to create an easement.  One way 
is to sell the rights to develop the property by creating a “conservation easement.”  The second 
way is to transfer or give away the development rights on the land and retain the land’s 
conservation value.  While the two may seem to be the same thing, they are not.  Selling the 
development rights is to essentially remove the right to develop from the land and give it to 
another entity, such as a land trust as holder of the development right or conservation easement.9  
The transfer of development rights would be an option when property has its development rights 
available and can transfer to another landowner in another location the right to develop on the 
other persons land.10  Reasons for transfer of development rights may be to allow for more 
buildings, taller buildings, or a mixture of the two on the buyers land, while still maintaining the 
intention of a conservation easement on the original property.11 
                                                                                                                                                             
Cornell University Law School.  (http://topics.law.cornell.edu/wex/property_tax) 

6“The bundle of rights concept compares real property ownership to a bundle of sticks. Each stick in the 
bundle represents a separate right or interest inherent in the ownership.” Like sticks, these rights can be removed 
individually or collectively.  Appraisal Institute, The Appraisal of Real Estate, pg. 68 (12th Ed. 2001).    

7Appraisal Institute, The Appraisal of Real Estate, pg. 69 (12th Ed. 2001). 
8Appraisal Institute, The Appraisal of Real Estate, pg. 69 (12th Ed. 2001). 
9 A holder “is a governmental body empowered to hold an interest in real property under the laws of a state 

or the United States” or is “a charitable corporation, charitable association, or charitable trust, the purposes or power 
of which include retaining or protecting the natural, scenic, or open-space values or real property...” Uniform Law 
Commissioners, Uniform Conservation Easement Act 1981,   10 June 2010. 
<http://www.law.upenn.edu/bll/archives/ulc/ucea/2007_final.htm>    

10Transfer of Development rights is generally used to preserve agricultural land; may also be used to 
preserve historic sires or buildings and open space or to protect scenic features.   Appraisal Institute, The Appraisal 
of Real Estate, pg. 88 (12th Ed. 2001). 

11Transfer of development rights (TDRs) allow for alternatives to standard zoning policies and procedures 
in certain areas.  An example of how TDRs work comes from the Hanly-Forde et al. paper “Transfer of 
Development Rights Programs,” using the example of a small community that is largely agricultural.  Traditional 
zoning would not accommodate the introduction of industry to the extent that the community would need in order to 
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 Almost every state has legislation in effect that explicitly allows for the creation of 
conservation easements.12  Even before conservation enabling statutes were written, common 
law allowed for the equivalent to the modern conservation easements to be put into effect.  One 
purpose of the Uniform Conservation Easement Act13 was to actually circumvent any 
inadequacies that were present in the common law conservation easements, particularly 
concerning covenants and equitable servitudes.14  While not every state signed on to the Uniform 
Conservation Easement Act, much of the statutory language adopted by states is similar.  
Conservation easements are taken from the economic theory of property rights. 
 
Conservation Easements---Tax Incentives as Motivation 
 
 As an incentive, property owners may be compensated for their donation of a 
conservation easement by several ways.  One form of compensation is cash received by the 
landowner for selling conservation or development property rights.15  A second method is to sell 
part of the value of the conservation easement and donate a part of the conservation easements 
value.  A third way is to give the value of the conservation easement to a qualified charitable 
institution. In the event that the landowner decides to “give” or donate the conservation or 
development property rights instead, the landowner may be able to collect other benefits.  
Income, estate, and property tax reductions are all available for the landowner.  Modification of 
land value for ad valorem taxes, deductions for income and estate taxes are provided at the 
Federal level and by many states.  For instance, federal tax law provides an income tax deduction 
for a charitable deduction of the value of the conservation easement donated to a qualifying 

                                                                                                                                                             
satisfy economic pressures that would affect an agri-based community.  In order to compensate for the difference, 
the development rights of a collection of property parcels are donated and then stacked to the land on the other side 
of the community, allowing for more extensive development in the areas that receive the additional development 
rights.  See Hanly-Forde, Jason , George Homsy, Katherine Lieberknecht, and Remington Stone.  “Transfer of 
Development Rights Programs” 
<http://government.cce.cornell.edu/doc/html/Transfer%20of%20Development%20Rights%20Programs.htm> 

12See Table 1. The only state that does not have legislation providing for the explicit creation of 
conservation easements (or their equivalent) is North Dakota 
 13  “...[T]here are historical legal impediments to the acquisition of lesser interests, such as easements, 
restrictions and covenants, and equitable servitudes.  These restrictions appear artificial and archaic in light of 
current policies, and the Uniform Conservation Easement Act provides the means to eliminate them in a simple, 
straightforward fashion.” Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The 
National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 2010.  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 

14  “...[T]here are historical legal impediments to the acquisition of lesser interests, such as easements, 
restrictions and covenants, and equitable servitudes.  These restrictions appear artificial and archaic in light of 
current policies, and the Uniform Conservation Easement Act provides the means to eliminate them in a simple, 
straightforward fashion.” Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The 
National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 2010.  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 

15Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 26, Kendal-
Hunt Publishing Co. 2001 
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charity.16   Income tax benefits at the federal level are only available if the gift of the easement 
meets certain required criteria.17  Assuming the tax requirements are met, the landowner receives 
a “charitable deduction” to offset any taxes owed to the government.  The basic requirements are 
that the conservation easement must be granted in perpetuity and the grantee of the easement 
such as a state agency or land trust must have resources capable of enforcing the easement.18  
The income tax saving is equal to the amount of the deduction, multiplied by the taxpayers 
marginal income tax rate.  In addition, most of the costs that accompany the donation of a 
conservation easement are also deductible for income tax purposes.19  Income tax credits or 
deductions may also be depending on the taxpayer’s residency.20 

                                                 
1626 USC Sec. 170 or I.R.C. Sec. 170 (f)(3)(B)(iii) The amount of or limit of the charitable deduction in the tax code 
is 30% of the donor's adjusted gross income with a 5-year carry-over. C-corporations are limited to 10% of their 
AGI and, under a separate expired provision; S-corporation shareholders are limited to their basis in donated 
property.  An enhanced deduction for conservation easement donations by farmers, ranchers and other modest-
income landowners expired this past year.  The enhanced deduction raised the deduction a donor can take for 
donating a conservation easement from 30% of their adjusted gross income in any year to 50%.  It allowed 
qualifying farmers and ranchers to deduct a charitable contribution for up to 100% of their income; and extended the 
carry-forward period for a donor to take charitable deductions for voluntary conservation agreements from their 
taxable income from 5 to 15 years. The land conservation lobby and many legislators are seeking to make the higher 
deductable limits to be made a permanent part of the tax code. 111th Congress, 2nd Session, H.R. 1831 and S. 812. 
http://www.landtrustalliance.org/policy/taxincentives/federal/tax-incentives 

 
17 I.R.C. Sec. 170 (h)(4) requires that a land must satisfy, in some capacity, the three related criterion to 

qualify as “conservation purposes” and thus qualify for any tax credit: 
 “i) the preservation of land areas for outdoor recreation by, or the education of, the general public.  ii) the 
protection of a relatively natural habitat of fish, wildlife, or plants, or similar ecosystem.  iii)the 
preservation of open space (including farmland and forest land) where such preservation is : iv) for the 
scenic enjoyment of the general public; or  v) pursuant to a clearly delineated federal, state, or local 
government conservation policy, and will yield a significant public benefit or; vi) the preservation of an 
historically important land area of a certified historic culture.”   

Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 27, Kendal-Hunt 
Publishing Co. 2001 

18Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 27-28, 
Kendal-Hunt Publishing Co. 2001 

19Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 29, Kendal-
Hunt Publishing Co. 2001.    Cost include attorney fees, appraisal fees, land survey if needed, consulting with your 
tax practitioner, and filing of court documents.  The charitable organization receiving the conservation easement 
may also assist with payment of expenses.  
 20For example, Maryland General Assembly passed legislation back in 2001 which would allow for a state 
income tax credit for conservation easement donation to a specific Trust Group(Maryland Environmental Trust).  
The credit is $5,000 per year and the remainder of the credit, which is based on the appraised value of the easement, 
may continue forward for up to 15 years for a maximum credit of $80,000.   Maryland Environmental Trust. “Tax 
Benefits of Donating a Conservation Easement.” May 2008.  Retrieved Retrieved June 1, 2010 from 
http://www.dnr.state.md.us/met/taxbenefits.html  Virginia allows an income tax credit for forty percent of the value 
of donated land or conservation easements. Taxpayers may use up to $100,000 per year for the year of sale and the 
ten subsequent tax years. Unused credits may be sold, allowing individuals with little or no Virginia income tax 
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 The second tax incentive for donating a conservation easement is the federal and state 
estate tax or a state’s inheritance tax.  The value of the estate for estate and inheritance can be 
reduced by lower land value based upon decedent’s ownership of land with a conservation 
easement.21 In addition to the reduction in the value of the decedent’s estate by the value of the 
donated conservation easement, other tools are available to landowners to reduce their estate tax. 
When property has a qualified conservation easement placed upon it, up to an additional 40% of 
the value of land (subject to a $500,000 cap) may be excluded from the estate when the 
landowner dies. This exclusion is in addition to the reduction in land value attributable to the 
easement itself as described above.22  Heirs may also receive these benefits (but not the income 
tax deduction) by electing to donate a conservation easement after the landowner's death and 
prior to filing the estate return (called a "post mortem" election). The federal Farm and Ranch 
Protection Act23 allows for an exclusion of up to 40 percent of the value of land under 
conservation easement from federal estate taxes. To qualify, the easement must be perpetual, 
must meet the conservation purposes of Sec. 170(h) above (except that preservation of a historic 
area or structure is excluded), and must be within 25 miles of a Metropolitan Statistical Area, 
national park or wilderness area or within 10 miles of a national urban forest.24 
 
 The third tax that can be affected by conservation easements is the local real estate or 
property tax.  Encumbering a piece of property with a conservation easement will, in theory, 
lower the market value of that property.25  There are few exceptions, yet as a general rule, 
removing any of the rights from the bundle of rights, associated with piece of property will 
generally cause a reduction in the “highest and best use” of the land, which should result in a 
lowered market value.26  The question then shifts to how is or should the property, with a 

                                                                                                                                                             
burden to take advantage of this benefit. http://www.dcr.virginia.gov/land_conservation/documents/lctaxbro.pdf  
Accessed June 25, 2010. 

 
 21 For example, if John owed two one hundred acre parcels A and B, adjacent to each other, each  parcel 
would be worth XXX dollars per acre.  If John donated  a conservation  easement on parcel A parcel, the value 
would be XXX-CONS= Lower value and the value of B would remain XXX dollars per acre in theory.  Thus, if  
John died, his total estate would be reduced by the value of the donated value of the land in theory.  In reality, in 
some areas, land with a conservation easement might be greater than land with out.  If other neighbors have given 
conservation easements along with John, the privacy buyer might pay almost, as much or more for land with a 
conservation easement.  This author knows this to be true from antidotal information.  The issue will make the next 
good law or appraisal journal review. 
 22 I.R.C. Section 2031(c) 
 23Farm and Ranch Protection Act, Section 2401  See 
http://www.nrcs.usda.gov/programs/env_assess/fonsi_files/Final_FRPP_EA_1-09-09.pdf for implementation 
information.  
 24 http://www.dcr.virginia.gov/land_conservation/tools03.shtml#etb 

25Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 36, Kendal-
Hunt Publishing Co. 2001 

26Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 36, Kendal-
Hunt Publishing Co. 2001 
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conservation easement, assessed for ad valorem tax purpose.    If the land is already under some 
type of use-value category of taxation, then there might be very little, if any grounds for 
requesting a lowered tax rate.27  If however, the property is assessed based upon the highest and 
best future use of the property, then there would be sufficient grounds for requesting a reduction 
in ad valorem taxation.28  Real property tax rates and property value are determined on a state-
by-state basis, and in some states, county-by-county basis.  Determining the property tax rate is a 
significant part of the duty of local elected officials.  The local rate times the value of the real 
property equals the taxpayer’s property taxes.   
 
 Although some landowners may be motivated by altruistic reasons to donate conservation 
easements, the landowners also take advantage of the tax incentives.  
 
Conservation Easements Values and Appraisal - An Overview 

 
 A significant impact on landowner’s real property taxes paid is the assessed valuation of 
the real property.  Land without development rights is, in theory, of a lower value than the same 
land with development value. This paper addresses how conservation easements are valued for 
real estate property taxes in the 50 states. What are the legal requirements for the appraisal of 
land with rights less than the full bundle? Should there be a separate tax category such as special 
use or open spaces valuation.  This paper will review how states have dealt with the issue to date 
and make recommendations for further work.  The paper is designed to provide policy makers 
with a look at what others have done so the policy maker can make fairer decision for his or her 
constituents. 
  
 Before property taxes are assessed, an appraisal of the property and its rights must be 
undertaken.29  Reasons for an appraisal are to develop an opinion of a certain kind of value.30  
There are several types of appraisal values, including but not limited to: market value, use value, 
going-concern value, investment value, and assessed value.31  Moreover, for the purposes 
associated with property taxation, a specific type of appraisal may be used called a mass 
appraisal.32  Mass appraisal techniques and tools are used to assure fairness and balance across 
similar property.  Mass appraisers follow the rules created by statute and professional appraisal 
                                                 

27Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 37, Kendal-
Hunt Publishing Co. 2001 

28Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 36, Kendal-
Hunt Publishing Co. 2001 

29Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 38, Kendal-
Hunt Publishing Co. 2001 

30Appraisal Institute, The Appraisal of Real Estate, pg. 53 (12th Ed. 2001). 
31Appraisal Institute, The Appraisal of Real Estate, pg. 53 (12th Ed. 2001).  
32Mass Appraisal - The practice of appraising multiple properties as of a given date by a systematic and 

uniform application of appraisal methods and techniques that allow for statistical review and analysis of results.   
“Mass Appraisal for property taxation” Feb. 2004, International Valuation Standards Committee (IVSC).  July 09 
Available at: <http://www.ivsc.org/pubs/exp_drafts/gn-massapp.pdf> 
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standards as determined by law and USAP.33 Granted by statute, mass appraisals are a lower cost 
method of appraisal then an appraisal of an individual real estate parcel appraisal. The mass 
appraiser makes a summary review of the property.  The mass appraiser develops a database 
from sales of similar property.  The mass appraiser then applies the increase in value or value 
percent shown from recently sold properties to unsold properties to determine the new value of 
the property.  
  
Conservation Value and what is Appraised---The Missing Stick(s) from the Bundle of 
Rights 
  
 The conservation easement is a permanent/perpetual creation of a negative easement,34 
which is essentially the right to prevent a landowner from acting in a manner inconsistent with 
the easement holder’s right(s) (i.e. developing the land, adding additional buildings, placing wind 
turbines on the land and /or changing selected agricultural technology and buildings.) and thus 
limiting the rights of the landowner.  Like property that can present itself in all manner of sizes, 
shapes, and conditions, so too can easements differ in their endurance, scope, and impact upon 
the property.  One easement can effectively remove all rights to build and develop anything on 
the property whereas another easement may only require that any building be no higher than a 
preset height. 
  
 To gain the charitable deduction or tax credit for the initial conservation easement, the 
property is appraised before the easement is conveyed. The value of the conservation easement 
generally uses the before and after appraisal method.  The before-and-after appraisal method 
often used in condemnation proceedings.  The before and after method determines today’s fair 
market value, the property value after the easement (or take) has happen and subtracts the two 
numbers to determine the value of the conservation easement (or take).  For example, the 
appraiser finds that today’s value of the property is $15,000 per acre  The appraiser then 
determines  that the value of the property without the right to develop is $3,000 per acre based on 
its use as open space, recreation, farm value after the easement is granted.  The difference 
between the before easement and after easement value is the presumptive the value of the 
conservation easement or in this instance, $12,000 per acre.35  With the value of the easement, 
                                                 
33 UNIFORM STANDARDS OF PROFESSIONAL APPRAISAL PRACTICE 
2010-2011 EDITION; Appraisal Standards Board; Appraisal Foundation; 
http://www.uspap.org/2010USPAP/index.htm USPAP: Standard 6: Mass Appraisal, Development and Reporting.  
USPAP covers ethics, competency, and 10 Standards for various types of appraisals.  USPAP sets standards to be 
followed by professionals when appraising the value of property. Created by the Appraisal Foundation, USPAP 
rules or guidelines are followed by many organizations including Mass Appraisers.  Standards include best practices 
of the profession, research, reporting, ethics, competency, and other activities that a professional will undertake.   
 

34“Negative Easement - An easement, such as a building restriction or a view easement, that has the effect 
of preventing the servient landowner from doing an act otherwise permitted.” John W. Reilly, The Language of Real 
Estate, p.274, (Real Estate Education Company, 2000) 5th Ed. 

35Appraisal Institute, The Appraisal of Real Estate, pg. 86-87 (12th Ed. 2001). 
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and the presumptive value of the remaining property (and attached rights), the state officials and 
appraisers can now begin to look at how to assess the land for property taxes. 
  
 Because the responsible governmental official does not have the time nor, in most cases, 
the resources to assess every property for value, public officials apply mass appraisal techniques 
or hire mass appraisal firms for real property valuation.  Mass appraisal is the practice of 
appraising multiple properties, as of a given date, through a systematic and uniform application 
of methods and techniques that allow for statistical review and analysis of results.36  In short, 
based upon provided data, a computer program or equation can tell the approximate value of 
each property.  Factors that may be used in determining the appraisal value include the sales 
approach37, cost approach38 and income approach.39  Appraisers will likely use each of these 
three approaches in some capacity to determine the appropriate fair market value.  With each of 
these approaches being used in conjunction, and since the results of the approaches can vary, the 
assessors must analyze each value while considering the reliability and amount of data brought 
forth under each approach.  They must also weigh the pros and cons of each approach, with 
consideration of the relevance to the property being assessed.40  Correlation is not an averaging 
process, but rather an attempt to determine which of the assessment techniques is most accurate 
and relevant, and should therefore receive the most weight in determination of fair market 
value.41    Due to the nature of conservation easements, the income approach is unlikely to be 
appropriate because land under conservation easements typically will not be a commercial 
property (though it may be an agricultural property).42 The cost and sales approach has some 
potential for determining values depending on the nature of the land and the easement.43  
  
 The value reported to the state officials is the assessed value,44 which is then calculated 

                                                 
36“Mass Appraisal for property taxation” Feb. 2004, International Valuation Standards Committee (IVSC).  

July 09 Available at: <http://www.ivsc.org/pubs/exp_drafts/gn-massapp.pdf> 
37Real Estate Appraisal, Sales Approach - “Sales Comparison Approach - value is indicated by recent sales 

of comparable properties in the market.” Appraisal Institute, The Appraisal of Real Estate, pg. 50 (12th Ed. 2001) 
38Real Estate Appraisal, Cost Approach - “value is estimated as the current cost of reproducing or replacing 

the improvements (including an appropriate entrepreneurial incentive or profit minus the loss in value from 
depreciation plus land or site value.” Appraisal Institute, The Appraisal of Real Estate, pg. 50 (12th Ed. 2001) 

39Real Estate Appraisal, Income Approach - “Income Capitalization Approach, value is indicated by a 
property’s earning power, based on the capitalization of income.” Appraisal Institute, The Appraisal of Real Estate, 
pg. 50 (12th Ed. 2001) 

40Daniel C. Stockford, Property Tax Assessment of Conservation Easements, 17, B.C. Envtl. Aff. L.Rev. 
823. 829-30 (1990) 

41Daniel C. Stockford, Property Tax Assessment of Conservation Easements, 17, B.C. Envtl. Aff. L.Rev. 
823. pg. 830 (1990) 

42Daniel C. Stockford, Property Tax Assessment of Conservation Easements, 17, B.C. Envtl. Aff. L.Rev. 
823. pg. 829 (1990) 

43Appraisal Institute, The Appraisal of Real Estate, pg. 648 (12th Ed. 2001). 
44Assessed value: “The value of a property according to the tax rolls in ad valorem taxation.  May be higher 

or lower than market value of based on an assessment ratio that is a percentage of market value.” Appraisal Institute, 
The Appraisal of Real Estate, pg. 647 (12th Ed. 2001). 
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into the formula for property tax, however that tax formula may read unless otherwise required 
by statute.   Depending on the cycle of assessments (time between appraisal and reappraisal) 
some changes may occur on the land that may increase or decrease the value of the land, and 
respectively, the landowner may choose to seek a reassessment during this time in order to 
reduce the property tax on his/her property.45  In terms of conservation easements, one of the 
more commonly pointed to inadequacies in valuation models by appraisers might be the actual 
methodology (i.e. inaccurate data, inaccurate applications, or incorrect methodology).46 Real 
property assessors’ offices have made efforts to compensate for the inadequacies presented by 
the mass appraisal models, and the collection and storage of data has improved, and thus the 
quality of value estimates from this data has improved as well.47  Still, appraisers believe that 
mass appraisal techniques are inappropriate valuation tools for situations involving special-use 
properties, or properties that differ from their highest and best uses48 (such as conservation 
easements).  
 
Uniform Conservation Statute Act and State Enabling Legislation 
 
 The National Conference of Commissioners on Uniform State Laws (NCCUSL)49  
created the Uniform Conservation Easement Act (UCEA) in 1981.50 Since UCEA’s creation, it 
has only been officially adopted in some capacity by 22 states.51  The purpose of the UCEA is to 
“authorize the creation of permanent easements on real property for conservation and historic 
preservation purposes.”52  The UCEA is also designed in an attempt to address some of the 
difficulties that are present in common law equivalents.  The common law has favored easements 
or encumbrances serving a dominant estate, but not interests “in gross.”53 In common law, it 

                                                 
45Appraisal Institute, The Appraisal of Real Estate, pg. 647 (12th Ed. 2001). 
46Appraisal Institute, The Appraisal of Real Estate, pg. 647 (12th Ed. 2001). 
47Appraisal Institute, The Appraisal of Real Estate, pg. 647 (12th Ed. 2001). 
48Appraisal Institute, The Appraisal of Real Estate, pg. 647 (12th Ed. 2001). 
49 Uniform Law Commissioners “About NCCUSL” The National Conference of Commissioners on 

Uniform State Laws.  2002.   Retrieved  June 12, 2010.  Available at: 
<http://www.nccusl.org/Update/DesktopDefault.aspx?tabindex=0&tabid=11> 

50The National Conference of Commissioners on Uniform State Laws. 2002. Retrieved June 15, 2010.  
Available at <http://www.nccusl.org/Update/uniformact_factsheets/uniformacts-fs-ucea.asp> 

51According to the website, the states that are officially involved with the UCEA are : Alabama, Alaska, 
Arizona, Arkansas, Delaware, Idaho, Indiana, Kansas, Kentucky, Maine Minnesota, Mississippi, Nevada, New 
Mexico, Oregon, South Carolina, South Dakota, Texas, Virginia, West Virginia, Wisconsin and Wyoming.  Uniform 
Law Commission “A Few Facts about the Uniform Conservation Easement Act,” The National Conference of 
Commissioners on Uniform State Laws. 2002. Retrieved June 16, 2010.  Available at 
<http://www.nccusl.org/Update/uniformact_factsheets/uniformacts-fs-ucea.asp> 

52The National Conference of Commissioners on Uniform State Laws. 2002. Retrieved June 16, 2010.  
Available at <http://www.nccusl.org/Update/uniformact_factsheets/uniformacts-fs-ucea.asp> 

53Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The National 
Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 
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would be unlikely that any interests created would struggle to survive any property transfer,54 
and thus would make maintaining the easement in perpetuity practically impossible.  The UCEA 
also tries to address the problem presented by the differences between affirmative easements and 
negative easements.  Affirmative easements are easements that would confer rights to use land 
burdened by the easement when the use would otherwise be illegal.55  In contrast, a negative 
easement is an easement that prevents landowners from making certain uses of their land that 
would be otherwise legal.56  The common law favors perpetuity of affirmative easements and 
covenants yet, historically, has been less likely to affirm a negative easement in perpetuity.57  
The UCEA only deals with easements, it does not deal with items such as covenants or 
servitudes.58 
  
 The UCEA contains six sections.  Section one addresses the definitions utilized 
throughout the act; section two addresses how the conservation easements are created, conveyed, 
accepted, and the duration of the easement; section three establishes who can bring judicial 
action; section four states how an easement retains its validity, especially addressing the issue of 
a negative burden; section five deals with the applicability of the act; and section six is the 
application and construction of the act.59  Section one of the UCEA contains three central 
definitions: what is meant by a conservation easement60; who can be a holder;61 and who can 

                                                 
54Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The National 

Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010  .  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 

55A possible example of an affirmative easement would be a right of way easement, where a trucking 
company owned a fleet of trucks and is surrounded by another landowner, the trucking company would want an 
affirmative easement to grant access to a nearby highway, and trucks tend to be loud and polluting, so it could 
hinder the landowner’s enjoyment of his own land. Aalberts, Robert J. and George J. Siedell, III, “Real Estate Law” 
pg. 90 6th Ed. Thomson/West; 2006.   

56A common example of a negative easement would be if Bob landowner owns a hilltop property and has a 
nice house with a nice view, he would want to get a negative easement for all of the properties below him in order to 
keep them from building so high as to obstruct his view.  This easement is to restrict the use of land subject to Bob 
landowner’s easement.  Aalberts, Robert J. And George J. Siedell, III, “Real Estate Law” pg. 90 6th Ed. 
Thomson/West; 2006.   

57Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The National 
Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 

58Uniform Law Commissioners “Uniform Conservation Easement Act: Summary” The National 
Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 26, 2010.  Available at 
<http://www.nccusl.org/Update/uniformact_summaries/uniformacts-s-ucea.asp> 

59Uniform Law Commissioners “Uniform Conservation Easement Act” The National Conference of 
Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

60A conservation easement is defined as “a nonpossessory interest of a holder in real property imposing 
limitation or affirmative obligations the purposes of which include retaining or protecting natural, scenic, or open-
space values of real property, assuring its availability for agricultural, forest, recreational, or open-space use, 
protecting natural resources, maintaining or enhancing air or water quality, or preserving the historical, architectural, 
archaeological, or cultural aspects of real property.” Uniform Law Commissioners “Uniform Conservation 
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possess a “third-party right of enforcement.”62  Section two focuses on easement creation, how 
the easement is conveyed or given away; and how it is created.  Easements cannot be created for 
any purpose other than those listed in section one.63  A conservation easement cannot be a means 
to impair prior rights or burdens (i.e. liens) without the direct consent of the owner of those prior 
liens.64  Section three focuses largely on who may bring a legal action that would have an impact 
on the easement.  The owner of an interest in the property burdened by the easement, someone 
with a lien on the property, the holder of the easement, a land trust or other third party with the 
right of enforcement, and any official or person authorized by other law (i.e. the Attorney 
General) may be able to bring a lawsuit in order to enforce, modify, or terminate the 
conservation easement.65  Section four focuses on validity.  As previously stated, one of the 
purposes of the UCEA was to remove the outdated common law defenses, and section four 
accomplish this.  Section four removes the requirement that existed in some states that the holder 
of an easement must own an interest in the property benefited by the easement.66  
 
 Section four allows the holder to designate an assignee, and maintains that the easement 
is valid even though it creates a negative burden, essentially eliminating the common law 

                                                                                                                                                             
Easement Act: Commissioners’ Prefatory Note” The National Conference of Commissioners on Uniform State 
Laws. 2002, Retrieved June 1, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

61A holder “ is a governmental body empowered to hold an interest in real property under the laws of a state 
or the United States” or is “a charitable corporation, charitable association, or charitable trust, the purposes or power 
of which include retaining or protecting the natural, scenic, or open-space values or real property.” Uniform Law 
Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” The National Conference 
of Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

62  A responsible third party in this instance is any group that is not the holder, but still qualifies to act as a 
holder under the terms of the enabling legislation and the easement itself.  Third parties are used to enforce the terms 
of the easement and allow for the holder to be maintained by the third party so long as the party is either a 
government body or charitable organization.  It is not intended for any private individuals to be able to become the 
third party with enforcement powers.  Uniform Law Commissioners “Uniform Conservation Easement Act: 
Commissioners’ Prefatory Note” The National Conference of Commissioners on Uniform State Laws. 2002, 
Retrieved June 1, 2010.  Available at <http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

63Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 1, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

64Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

65Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

66Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 
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defense of a “novel negative burden.”67  Subsection five and six of section four of the UCEA 
address the concern and privity of estate/contract defenses.68  While these defenses are 
traditionally asserted as defenses against the enforcement of covenants and servitudes, their 
inclusion is viewed as more of a cautionary measure, to attempt to protect the conservation 
easements from courts who might “confuse them [the conservation easements] with real 
covenants or equitable servitudes.”69 Section five has the purpose to “establish or confirm the 
validity of the first three classes of interests.”70  Section six deals with the application and 
construction in uniformity of the statutes.71  
  
 However, only 22 states have adopted the UCEA, while 27 states have some form of 
conservation easement enabling legislation.72  An important detail to remember about the ULC is 
that their suggestions and proposals for law are not binding.73  However, before the ULC will 
even present their proposed law, the commission needs a majority of states present, and no less 
than 20 states to be approved and adopted by the commission as uniform or model.74  The 
commissioners then travel back to their regions in order to urge state legislatures to accept the 
uniform acts as they are written in order to “promote uniformity in the law among the states.”75  

                                                 
67\Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 

The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

68Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

69Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

70The Commissioners Note indicates four classes of interests: 1) those created after its passage which 
comply with it in form and purpose; 2) those created before the Act’s passage which comply with the Act and which 
would not have been invalid under the pertinent pre-Act statutory or case law either because the latter explicitly 
validated interests of the kind recognized by the act or, at least, was silent on the issue; 3) those created either before 
or after the Act which do not comply with the Act but which are valid under the state’s statute or case law; 4) those 
created before the Act’s passage which comply with the Act but which would have been invalid under the pertinent 
pre-Act statutory or case law. Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ 
Prefatory Note” The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 
2010.  Available at <http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

71Uniform Law Commissioners “Uniform Conservation Easement Act: Commissioners’ Prefatory Note” 
The National Conference of Commissioners on Uniform State Laws. 2002, Retrieved June 14, 2010.  Available at 
<http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/ucea81.htm> 

72American Farmland Trust, “Laws” Farmland Information Center 2006 Available at: 
<http://www.farmlandinfo.org/farmland_preservation_laws/index.cfm?categoryID=&stateID=&topicID=3236> 

73Uniform Law Commissioners “Constitution and Bylaws” Nation Conference of Commissioners on 
Uniform State Laws.  2002.  Available at <http://nccusl.org/Update/DesktopDefault.aspx?tabindex=3&tabid=18> 

74Uniform Law Commissioners “Introduction” National Conference of Commissioners on Uniform State 
Laws. 2002. Available at <http://nccusl.org/Update/DesktopDefault.aspx?tabindex=0&tabid=11> 

75Uniform Law Commissioners “Introduction” National Conference of Commissioners on Uniform State 
Laws. 2002. Available at <http://nccusl.org/Update/DesktopDefault.aspx?tabindex=0&tabid=11> 
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The questions then, is how many states have accepted the conditions and form of the UCEA, and 
how many have taken bits and pieces of the UCEA and substituted its own creations and ideas 
into the act?  Table 1 lists the states; their associated conservation enabling easements; and 
whether or not the conservation easement enabling statute establish a method for valuation of the 
property held under a conservation or similar easement. 
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Table 1.  Conservation Easement Enabling Statutes by State 
State C.E. Enabling Valuation in Statute 

Alabama Ala. Code Ann. §35-18-(1-6) (1975) N/A 

Alaska Alaska Stat. Ann. §34.17.010 - 060 (1989) N/A 

Arizona Ariz. Rev. Stat. Ann. §33-271 - 276 (1985) N/A 

Arkansas Ark. Code Ann. §15-20-401 - 410 (1983) N/A 

California Cal. Civ. Code  §815.0 - 816 (1979) N/A 

Colorado Colo.Rev.Stat.Ann.§38-30.5-(101-111) (2008) §38-30.5-109 

Connecticut Conn. Gen. Stat. Ann. §47-(42a-42d) (2005) N/A 

Delaware Del. Code Ann. tit. 7, §6901-6905 (1996) N/A 

Florida Fla. Stat. Ann. 704.06 (2007) N/A 

Georgia Ga. Code Ann. §44-10-(1-8) (1992) §44-10-8 

Hawaii Haw. Rev. Stat. §198-(1-6) (2007) N/A 

Idaho Idaho Code Ann. §55-(2101-2109) (1988) §55-2109 

Illinois 765 Ill. Comp. Stat. Ann. 120/(1-6) (2000) N/A 

Indiana Ind. Code Ann. §32-23-5-(1-8) (2008) §32-23-5-8 

Iowa Iowa Code Ann. § 457A.1-8 (2003) N/A 

Kansas Kan. Stat. Ann. §58-3810-3830 (1992) N/A 

Kentucky Ky. Rev. Stat. Ann. § 382.80–382.86 (2007) N/A 

Louisiana La. Rev. Stat. Ann. § 9:1271–1276 (1987) N/A 

Maine Me. Rev. Stat. Ann. tit. 33, § 476-479c (2007) N/A 

Maryland Md. Code Ann. Real Prop. § 2-118 (2008)  N/A 

Massachusetts Mass. Gen Laws Ann. ch.184, § 31-33 (1990) N/A 

Michigan Mich.Comp.Laws Ann. §324.2140-
324.2144(2008) 

N/A 

Minnesota Minn. Stat, Ann.  § 84C.01-.05 (1985) N/A 

Mississippi Miss. Code Ann.  §89-19-(1-15) (1986) N/A 

Missouri Mo. Ann. Stat. §67.(870-910) (2006) §67.895 

Montana Mont. Code Ann. §76-6-(201-211) (2007) §76-6-208 

Nebraska Neb. Rev. Stat.  §76-(2.111-2.118) (1981) §76.2116 

Nevada Nev. Rev. Stat. Ann. §111.(390-440) (1983) N/A 
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New Hampshire N.H. Rev. Stat. Ann. § 477:45-48 (1979) N/A 

New Jersey N.J. Stat. Ann. §13:8B-(1-9) (West 2008) §13:8B-7 

New Mexico N.M. Stat. Ann. §47-12-(1-6) (1978) N/A 

New York N.Y. Envtl. Conserv Law § 49-0301-0311 
(1984) 

N/A 

North Carolina N.C. Gen. Stat. Ann. §121-(34-42) (1984) §121-40 

North Dakota No Explicit Enabling Legislation N/A 

Ohio Ohio Rev. Code Ann. §5301.67-§5301.70 
(2001) 

N/A 

Oklahoma Okla. Stat. Ann. tit. 60, §49.1-49.8 (1999) N/A 

Oregon Or. Rev. Stat. Ann.§271.715-271.795 (2008) §271.785 

Pennsylvania Pa. Stat. Ann. §5051-5059 (2001) N/A 

Rhode Island R.I. Gen. Laws §34-39-(1-5) (1976) N/A 

South Carolina S.C. Code Ann. §27-8-(10-120) (1991) §27-8-70 

South Dakota S.D. Codified Laws. §1-19B-(56-60) (1984) N/A 

Tennessee Tenn. Code Ann. §66-9-(301-309) (1981) §66-9-308 

Texas Tex. Nat. Res. Code Ann. §183.001-183.005 
(1983) 

N/A 

Utah Utah Code Ann. §57-18-(1-7) (1985) N/A 

Vermont Vt. Stat, Ann. tit.57, §6301 - 6309 (1985) §6306 

Virginia Va. Code Ann. §10.1-(1009-1016) (1988) §10.1-1011 

Washington Wash. Rev. Code Ann. §84.34.(200-250) (1971) N/A 

West Virginia W. Va. Code Ann.§20-12-(1-8) (1995) N/A 

Wisconsin Wis. Stat. Ann. §700.41 (1982) N/A 

Wyoming Wyo. Stat. Ann. §34-1-(201-207) (1977) §34-1-207 

 
  
Statutes with Statutory Property Tax Evaluation for Conservation Easements. 
 
 Fifteen states address property valuation for tax and assessment purposes within the 
enabling legislation.  Property tax is handled two ways in the states that address the issue within 
their enabling statutes, either in brevity or at length.  Moreover, within the enabling legislation, 
one can find a few methods presented in order to assist in uniform assessment and, more 
importantly, uniform and fair taxation.   
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 Virginia is one example of a state’s enabling legislation creating as an alternate method 
of evaluating and taxing property with a conservation easement.  The Virginia statute provides 
that the conservation easement, presuming that it is perpetual in nature, “shall reflect the 
reduction in the fair market value of the land that results from the inability of the owner of the 
fee to use such property for uses terminated by the easement.”76  While many other states also 
have something equivocal to the phrase “reflect the reduction,”77 Virginia then adds another 
subsection that allows easements to be classified, assessed, and taxed under the use value for 
open space.78  Moreover, if the locality enacts land use assessments after the easement has been 
created, the easement may qualify for use value.79  Use-value in Virginia is what the property 
would be worth if it were maintained solely for the purposes of its current use (i.e. farming) 
rather than on the market valuation of highest and best use.80  Virginia law states that the 
intended purpose of use value taxation is to promote “the preservation of real estate for 
agricultural, horticultural, forest and open space use in the public interest.”81  While the property 
may be taxed based on the use-value figure, Virginia requires that both highest and best use as 
well as use value assessments be made against the property.82  Should the owner of the fee 
convert the property to a use inconsistent with the nature of its use valuation, the owner of the 
property would be required to pay back to the locality five years of rollback taxes plus interest.83   
  
 Should something happen and the integrity of the conservation easement be violated and 
the property be taxed under use-value, then the rollback tax property would also apply.84  

                                                 
76Va. Code Ann. §10.1-1011B (1988) 
77See Also: “with due regard to the restricted uses”Colo.Rev.Stat.Ann.§38-30.5-109; “reflects the 

easement” Ind. Code Ann. §32-23-5-8 (2008); “with due regard to the limitation of future use of the land” Mo. Ann. 
Stat. §67.895 (2006); “with due regard to the restricted uses to which the property may be devoted.” Neb. Rev. Stat.  
§76-2.116 (1981); “shall be considered [...] full value of any lands subject to such restriction” N.J. Stat. Ann. 
§13:8B-7 (West 2008); “assessed on the basis of the true value of the land and improvement less any reduction in 
value caused by the agreement” N.C. Gen. Stat. Ann. §121-40 (1984); “reflects the existence of the easement.”  S.C. 
Code Ann. §27-8-70 (1991); “shall be assessed on the basis of the true cash value of the property [...] less such 
reduction in value as may result from thee granting of the conservation easements” Tenn. Code Ann. §66-9-308 
(1981) 

78Va. Code Ann. §10.1-1011C (1988) 
79Va. Code Ann. §10.1-1011C (1988) 
80Groover, Gordon and Dave Lamie.  “A Citizen’s Guide to the Use Value Taxation Program in Virginia” 

Virginia Cooperative Extension. Publication 448-037.  2000.  Available at: 
<http://www.ext.vt.edu/pubs/agecon/448-037/448-037.pdf> 

81Groover, Gordon and Dave Lamie.  “A Citizen’s Guide to the Use Value Taxation Program in Virginia” 
Virginia Cooperative Extension. Publication 448-037.  2000.  Available at: 
<http://www.ext.vt.edu/pubs/agecon/448-037/448-037.pdf>: See Also, Code of Virginia §58.1-3230 et. seq. 

82Groover, Gordon and Dave Lamie.  “A Citizen’s Guide to the Use Value Taxation Program in Virginia” 
Virginia Cooperative Extension. Publication 448-037.  2000.  Available at: 
<http://www.ext.vt.edu/pubs/agecon/448-037/448-037.pdf> 

83Groover, Gordon and Dave Lamie.  “A Citizen’s Guide to the Use Value Taxation Program in Virginia” 
Virginia Cooperative Extension. Publication 448-037.  2000.  Available at: 
<http://www.ext.vt.edu/pubs/agecon/448-037/448-037.pdf> 

84Further information about the Virginia Use-Value program and how its value are calculated can be found 
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Virginia is not the only state with some type of use-value allowance in its legislation.  Wyoming 
also calls for real property tax to be based on the amount that the property would achieve had the 
tax been levied and assessed based upon “the taxable value of agricultural land of similar 
productive use and value under” Wyoming laws.85  Overall, all fifty states have some form of 
land use program, particularly are the programs designed to aid agricultural land preservation.86 
  
 The other method that is mentioned in Virginia and several other states is the simple 
consideration of the easement.  The assessment should consider with due regard the impact and 
associated reduction of the restriction that may result from the presence of the easement.  What 
exactly does it mean to take into consideration the impact of presence of the easement?  What is 
“due regard?”  Webster’s dictionary states that if something is “due,” then it is “owed, or part of 
accepted notions or procedures, or owed as a natural or moral right”87 furthermore, “regard is 
simply defined as “attention or consideration.”88 The best possible explanation would simply be 
to take owed consideration, or necessary attention.  More or less, the due regard concept is little 
more than a statement that the assessor/appraiser should take note of the possible impact that 
may be created by an easement.  To what extent the assessor does anything about the property 
with an easement is another undocumented story.  Essentially, due regard is a manner of 
deferring to the tax authorities to determine what is reasonable and fair.  
  
 There is still another method prescribed by some enabling legislation in dealing with how 
conservation easements are to be assessed.  Idaho law states that creating and granting an 
easement “shall not have an effect on the market value of property for ad valorem tax purposes 
and when the property is assessed for ad valorem tax purposes, the market value shall be 
computed as if the conservation easement did not exist.”89  It has been generally established that, 
for most cases, the creation of a conservation easement will lower the valuation under a highest 
and best use scenario as the highest and best use is lowered by the conservation easement by 
removal of development rights, and therefore the market value of the property.90  Landowners in 
Idaho are also able to move their land into various types of use value categories.91  Otherwise, 

                                                                                                                                                             
at <http://usevalue.agecon.vt.edu/publications.htm> 

85Wyo. Stat. Ann. §34-1-207 (1977); “Wyoming Statutes  §39-13-101(a)(iii) and  
§39-13-103(b)(x)” 

86Groover, Gordon and Dave Lamie.  “A Citizen’s Guide to the Use Value Taxation Program in Virginia” 
Virginia Cooperative Extension. Publication 448-037.  2000.  Available at: 
<http://www.ext.vt.edu/pubs/agecon/448-037/448-037.pdf> 

87"due." Merriam-Webster Online Dictionary. 2008.  Merriam-Webster Online. 24 September 2008.  
Available at: <http://www.merriam-webster.com/dictionary/due> 

88"regard." Merriam-Webster Online Dictionary. 2008.  Merriam-Webster Online. 24 September 2008,  
Available at: <http://www.merriam-webster.com/dictionary/regard> 

89Idaho Code Ann. §55-2109 (1988) 
90Bick, Steven and Harry L. Haney, “The Landowner’s Guide to Conservation Easements” pg. 36, Kendal-

Hunt Publishing Co. 2001 
91Idaho Department of Lands “Existing Conservation Efforts in Idaho” 2007 Available at: 

<http://www.idl.idaho.gov/forest_legacy/2007/p45-50.pdf> 
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property tax benefits are not a high priority of the enabling legislation of Idaho. 
 
States with Other Evaluation Methods for Conservation Easements 
 
 Simply because a state’s conservation enabling legislation does not address property 
valuation does not mean that the state has not passed some kind of legislation or released some 
administrative memorandum under state taxing authority addressing the issue.  A state may 
utilize an alternate classification, work in a different valuation method, or create an alternative 
method of valuation.  In this section, three additional types of state action are examined.  One is 
a specific method of handling property taxes by a property tax credit as well as a change into a 
specific valuation category following a set period of time.  The second example is an 
administrative direction where a state commission puts out an order as to how conservation 
easements are to be evaluated.  In the third example the state creats a specific category in which 
conservation easements directly fit. 
  
 Maryland tax law has a specific section that calls for a credit for conservation property.  
Conservation property is specific property that meets a set of requirements.  In order to qualify 
the property must “be unimproved, not for commercial use, and be subject to perpetual easement 
that is donated to the Maryland Environmental Trust.”  The statute identifies either the 
Department of Natural Resources or Maryland Environmental Trust as a grantee and must be 
accepted and approved by the Board of Public Works after June 30, 1986”.92  Qualified property 
is then granted a property tax credit to be used against the property tax that is imposed on the 
conserved property, and that tax credit is effective for 15 consecutive tax years after the donation 
of the easement.93 The property will be valued at a rate equivalent to the highest rate that is used 
to value the land that is eligible for agricultural use assessment.94  The tax credit is applied to 
100% of the assessment placed on unimproved non-commercial property, unimproved home 
sites that are actively farmed and assessed under farm assessment.  If the property is not actively 
farmed, the land subject to the easement should be valued at $500 per acre.95  Following the end 
of the fifteen years, and depending on how the land is used, will depend on what kind of 
assessment category the land will be able to be classified as for taxation purposes in the future.96 
  
 Another method comes from Michigan, where the State Tax Commission has passed 
down a memorandum specifically directing state assessors and Board of Equalization directors to 
employ the “before-after” methodology in assessments of land with conservation easements.97  

                                                 
92MD Code, Tax-Property §9-107 (2008) 
93MD Code, Tax-Property §9-107 (2008) 
94MD Code, Tax-Property §8-209.1 (2008) 
95Maryland Assessment Procedures Manual. “Conservation Property Tax Credit” 012.  Issued 7/16/1986.  

Revised 4/1/07.   Available at <http://www.dat.state.md.us/sdatweb/procedures/012200010.htm> 
96Maryland Assessment Procedures Manual. “Conservation Property Tax Credit” 012.  Issued 7/16/1986.  

Revised 4/1/07.   Available at <http://www.dat.state.md.us/sdatweb/procedures/012200010.htm> 
97Indian garden group v. Resort Township (1995) Michigan Tax Tribunal employs “Before-After” 
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The before value is the true cash value of the property and the after value represents the true cash 
value of the property after the granting of the easement and the highest and best use of the 
property under the easement.98  The Michigan Tax Tribunal gives three points of guidance in 
executing the “before-after” method. In part one, the appraiser should “examine the conservation 
easement document, and enumerate the easement property rights which have been granted”.99 
During part two, the appraiser should look to market data, and in examining the property rights 
granted under the easement, the appraiser should look to see how the market reflects the similar 
loss of property rights in utility and how it affects the property value. 100 The final part states 
how the after value is actually determined by one of the two methods: applying the percentage of 
loss to the before value or subtracting the dollar amount from the before value.101  Moreover, the 
after value, based on this method, can be determined on a year-to-year basis, so as to incorporate 
any changes in the market.102  Generally, the before and after valuation is not used as a method to 
valuate the property for real property taxation. Instead, it is the method used to evaluate the 
worth of the easement itself.103  Michigan attempts to use of a method commonly used to 
determine the value of the easement at the donation stage to determine the actual value of the 
property.  While the method has some logic to it, it will miss any impact on the market for 
buyers of land with conservation easements who are privacy buyers and changes in land use 
around the property with a conservation easement.  Aside from the Michigan memo, there is 
little evidence of states using the before and after method as a means of valuing property 
burdened by a conservation easement. 
  
 North Carolina recently enacted to address the valuation of property burdened with a 
conservation easement.  North Carolina tax law allowed for certain kinds of property to enroll in 
a “present use value” assessment.  This PUV included forest use, agricultural use, and a category 
called “waste land.” Land placed under the PUV was assessed at a lower value than other lands.  

                                                                                                                                                             
methodology. Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization 
Directors.  (March 22, 2006) (on file with author) 

98Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization Directors.  
(March 22, 2006) (on file with author) 

99Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization Directors.  
(March 22, 2006) (on file with author) 

100Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization Directors.  
(March 22, 2006) (on file with author) 

101Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization Directors.  
(March 22, 2006) (on file with author) 

102Memorandum from the State Tax Commission of Michigan to the Assessors and Equalization Directors.  
(March 22, 2006) (on file with author) 
103 Western Virginia Land Trust. “Appraising Conservation Easements” Available at: 
http://www.westernvirginialandtrust.org/Docs/appraisals.pdf  The IRS prefers the “before and after” valuation to 
determine the value of the gift. Western Virginia Land Trust. “Appraising Conservation Easements” Available at: 
http://www.westernvirginialandtrust.org/Docs/appraisals.pdf.  But once given, the value of the residual property is 
not a priori equal to the value before the gift nor a ratio of the gift.  This is especially true over time as the uses 
around the property with a conservation easement change.    
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However, there is a potential problem.104  The language or criteria of the easement could call for 
the landowner to allow the land to “go back to nature” where it would lose its eligibility for 
enrollment under the farm/agricultural use value.105  The land would fall out of a set use value 
and into a new tax value that could be set wherever the tax policy makers desired.  Moreover, the 
landowner would incur a penalty because of the alteration to the land causing the change in 
value.106  This would result in a rather noticeable disincentive for landowners to give away their 
development rights. 107 North Carolina addressed this issue and took what some consider to be 
the “smartest and simplest” course: it gave land under conservation easement its own “PUV.”108  
The new addition to North Carolina law states that “property that is appraised at its present-use 
value shall continue to qualify for appraisal, assessment and taxation as a present use value as 
long as the property subject to an enforceable easement that would qualify for the conservation 
tax credit.”109 
 
Conclusion 
 
 The primary types of valuation explicitly mentioned to deal with appraisal, assessment, 
and taxation of conservation easements are: use-value, due regard, and ignoring the easement.  
Furthermore, the two types of valuation created by legislation other than enabling legislation are 
the before/after method and variations on the use value method.  There is very little, if any 
uniformity amongst the states when it comes to appraisal, assessment, and taxation of land with 
conservation easements.  The NCCUSL should take use either Virginia or North Carolina as a 
base to promulgate a uniform Act for evaluation of residual land value when a conservation 
easement has been granted. Uniform direction would assist both appraisers and property tax 
officials to assure fairness of valuation for both taxpayers and those holding land under a 
conservation easement.  NCCUSL could take the use-value methods already in place in several 
states and put in an alternative use value as a classification for property held under conservation 
easement. 
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